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Improve your compliance with HOA laws
and train your homeowners association board in
best practices more easily

Sign up today for a FREE TRIAL MEMBERSHIP to HOAleader.com. You'll discover:

Updates: the latest new laws and court cases affecting HOAs

Analysis: Plain-English explanations of what developments mean to you

Advice: Step-by-step guidance on best practices for homeowner associations
Tools: Checklists, sample policies and forms to keep your community association in
compliance with HOA law

Community: Access to HOA board members across the country who understand the
challenges you face

Click here for quick FREE trial sign-up.

About HOAleader.com

HOAleader.com’s attorney editors and experienced journalists constantly research the latest
developments in HOA law affecting homeowner and condominium associations across the U.S.
Then we publish plain-English analyses of what those developments mean to you as an HOA
leader, and what you need to do now to comply with HOA laws, steer clear of legal trouble,
avoid or resolve conflicts within your homeowners association, make HOA management easier,
and safeguard your community association’s property values and quality of life.

You can sign up for free trial membership here.
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A Message from the President

Dear HOA Leader,

We're hearing from a growing number of association members who want more detail about their
responsibilities—or who want an easy way to educate their newly elected fellow board members
about what, exactly, board members do. What's the president supposed to do? How about the
vice president, secretary, and treasurer?

In this exclusive special report, we provide you with insight that will guide your board and offi-
cers in their day-to-day roles. We explain each officer’s duties and responsibilities, discuss where
officers sometimes get confused about their roles, and provide guidance on how officers and
directors can make sure they’re fulfilling their duties while not stepping on others’ toes.

As always, when it comes to issues of legal compliance for HOAs, it is important to remember
that each state has its own rules, and you should consult with an attorney or other professional
as to the appropriate steps for your specific situation.

Our goal for this report, as for all HOAleader.com information products, is to help make your
association a better run organization and help make you a better leader for your community. I
am confident that you will find concrete ideas you can put to work in your condo or homeowners
association.

To find more HOA governance tips, visit HOAleader.com today.

Best regards,

Mt TN e~

Matt Humphrey

President

Plain-English Media
Publisher of HOAleader.com
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The Difference between Directors
and Officers

Let’s start with the basics. Every board has both directors and officers, and those roles
are different. “Typically, the association membership elects the board of directors, and
the board elects or appoints its officers,” explains Nancy T. Polomis, a partner at Hell-
muth & Johnson PLLC in Eden Prairie, Minn., who advises homeowners associations.

Who can serve as a director or officer? The answer is controlled by an association’s
governing documents. “That really depends on what the association’s bylaws say,” says
Polomis. "Some will allow nonassociation members to be directors and/or to be officers.
Some will restrict board membership to association members. Some will restrict offi-
cers to those who are members of the board of directors, which means the officers are
usually also directors—for example, somebody on the board is also president—but that
doesn’t have to be the case. You could pull in somebody who’s not on the board to be
president. But most times, associations don’t do that because sensitive issues are dis-
cussed. Most require at least the president and treasurer to be members of the board of
directors.”

Officers Play Two Roles

As a result, officers are typically serving in dual, concurrent roles. “The people who are
running the show are wearing two different hats,” says Polomis. “They’re wearing a hat
as directors and making decisions in their capacity as directors. And they’re wearing a
separate hat as president, secretary, or other officer. The board may develop a budget
and make decisions about whose decks are going to be repaired, and then it’s the presi-
dent who signs off on the contract because the board has authorized the president to do
that.”

Matt Zifrony, who advises homeowners and condo associations at Tripp Scott, a Ft. Lau-
derdale law firm, and who's also the president of a 3,000-home association, agrees that
boards set the general direction for an association. “The board as a group meets once

a month, sometimes less often and sometimes more often,” he says. "They make the
big-picture decisions: ‘Should we enter into a new contract with [blank]? Should we en-
act new rules? Should we change our vendors?’ They're meeting at a limited time period
to make decisions.

“The president is more involved in the day-to-day activities of the community. There are
instances where the board is less hands-on and gives the president authority by saying,
‘Look, president, you don’t need to bring these issues to the board. If you see a prob-
lem, you have the authority to handle it." I don’t recommend that happen. I don’t think
it’s in the best interest of the community, and I think it puts the president in harm’s way
because people can question whether the president is acting in the association’s best
interest. I counsel that the board makes decisions.”

© 2021 Plain-English Media, LLC 1 HOAleader.com
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Directors

Directors can also often serve dual roles, explains Duane McPherson, division president
at RealManage, a San Rafael, Calif., association management firm that oversees prop-
erties in Arizona, California, Colorado, Florida, Louisiana, Nevada, and Texas. “Regular
board members can be liaisons to committees,” he says. “They can also volunteer for
specific projects to help the board. Say the association has a road committee. A board
member may either be on that committee or serve as chair of that committee.”

Whatever a director’s day-to-day role, McPherson says one critical function of a director
is to support the board. "Once a decision has been made by the board, one really im-
portant role for board members is to support that decision as long as it's been made in
a democratic fashion,” he says. “"They may have argued against the decision before it
was made, but a good board member will always support board decisions. It's the best
thing they can do for the association as a whole.”

Removing Officers and Directors

When it comes to removing officers and directors, there’s often confusion. In most asso-
ciations, members don't elect board officers, so they typically also can’t remove officers,
which is usually a surprise to members and even some directors.

“Most associations say an officer can be removed by the board at the board’s discretion,
and the director can be removed only by vote of membership of the entire association,”
explains Polomis. “So the board could remove somebody as an officer, but that person is
still a director until the entire membership votes that person off the board.”

Polomis recently ran into exactly that situation. "We had a treasurer who really strongly
disagreed with a decision the board had made,” she explains. “He said, ‘I don’t want to
hold the position of treasurer anymore.” So the board removed him as treasurer. I don't
think anybody realized that—while he was not treasurer anymore—he still had a vote on
the board. They thought by letting him out of being treasurer, they were removing him
from the board.”
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The President’s Role

An association president’s role is also dictated by an association’s governing docu-
ments, but few governing documents provide a specific and exhaustive list of duties
and responsibilities for each officer. So it’s left up to the association to flesh out the
authority of its president. “"Our bylaws tend to be pretty liberal,” says Polomis. “Gener-
ally, the president is the person in charge and certainly has the authority to supervise
everybody.”

The president’s most formal role may be at meetings. “Usually, when I talk to my
boards, the president is the go-to person,” says Kristen L. Rosenbeck, a partner at the
Mulcahy Law Firm PC in Phoenix, which represents associations. “"The president runs the
meetings, making sure the meeting is staying on schedule, the discussion stays on the
agenda, and keeping members and the board in order and on focus.”

Don’t underestimate the power of running board meetings. “There are really two powers
the president has,” says Zifrony. “"The president sets the agenda for the board meetings
and runs the board meetings, and if you're following Robert’s Rules, the president can
accept or deny motions made by other board members. If the president knows how

to use his power properly, the power to set the meetings allows him to control what’s
done.”

Also keep in mind that your president isn’t just a traffic director at meetings. "One myth
a lot of people believe is the president votes only in the event of a tie,” says Polomis.
“That’s not true unless the documents provide for that. Otherwise, the president is a
member of the board and has as much right to vote as everybody else.”

Outside meetings, your president’s role is typically less defined. “The president’s role
outside meetings should be discussed among the board,” says Rosenbeck. “But typically
a property manager should be contacting only one board member, and it varies from
board to board, but often that person would be the president.”

At associations Zifrony is involved in, the president is also a day-to-day manager. “When
the decision on the board level is made about replacing the landscaper, it's typically the
president who's noticed there’s a problem with the vendor, who may have been meet-
ing with the vendor to fix the problem, and who has been meeting with the property
manager,” he says. “"So when the item is on the agenda to consider switching, the pres-
ident would say, ‘Let me tell you what's led up to this.” Then the board can make the
decision.”

At most associations, the president is also the authority who signs documents. “Typ-
ically,” says Rosenbeck, “the president signs documents on behalf of the board—any
amendments, signatories on bank accounts, or contracts.”

Rosenbeck says that when you’re choosing your association’s president, try to choose a
person you believe will be a benevolent leader. “Look for someone who takes the leader-
ship role, who won’t be dominating at meetings, and who’s good at drawing out every-
body to hear on action items,” she says. “You're looking for a very good people person
who’s a good delegator but also a leader who can take charge.”
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The HOA President and the Authority to Sign Contracts
on Behalf of the Association

Board members often wonder if one person can, without the rest of the board’s knowl-
edge, bind the association to a contract. The short answer is yes—particularly if the
person is the association president. The question isn’t whether the person actually had
the authority to bind the association. It's whether the other party (usually a vendor)
reasonably believed that person had that authority. If so, the contract is binding.

“It boils down to the law of actual versus apparent authority,” explains Bob Tankel,
principal at Robert L. Tankel PA in Dunedin, Fla., a law firm that advises associations.
“Under Florida law, the president of a corporation—and in Florida all condo associations
and most homeowners associations have to be incorporated—the common law of cor-
porations is that the president has apparent authority to sign a contract.” Most states
follow that common law rule, but check with an attorney in your state to know your spe-
cific law.

Tankel explains what that means in lay terms. "When Bill Gates was running Microsoft,
if he’d have called me up and said, ‘Bob, I want you to do some work for Microsoft,’ I
could have reasonably assumed he had the authority to bind his company,” he says.
“Third parties don’t have to look any further when a president of a corporation contacts
them. They have the right to rely on the apparent authority of that president and can
hold the association’s feet to the fire.”

That doesn’t mean the president is off the hook. “If the president didn’t have the au-
thority to bind the corporation,” explains Tankel, “the president runs the risk of a breach
of fiduciary duty action.”

What if the board’s point person isn’t the association’s president? “Third parties who rely
on anyone else do so at their danger,” says Tankel. “There’s specific language in Florida
law that says owners have no right to act on behalf of the association simply by virtue
of being owners. As a matter of corporate law, it's my position that a simple director
who's not the association’s president has no apparent authority, and no third party has a
right to rely on any representation from other directors.”

To get more information about avoiding trouble with contracts, read the HOAleader.com
article, HOA Contracts: Can One Board Member Contractually Bind Your Homeowners
Association?
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The Vice President

If your association has a vice president—and many don’t—that person’s job is to support
the president. "Some associations don’t have a vice president,” says Polomis. "Some
have more than one, so you might have three people who are vice presidents. They
don’t really have any specific duties, but just like Joe Biden, an association’s vice presi-
dent steps into the shoes of the president when the president is unable to act.”

What does that mean, exactly? “I've seen associations have vice presidents, but it’s
mostly just a title unless the board gives the vice president more authority to do
things,” says Zifrony. “"The vice president steps in if the president is unavailable. If
there’s a board meeting and the president isn’t there, the vice president runs the meet-
ing. If the president goes on vacation and an emergency comes up, the vice president
steps in.”

McPherson doesn’t run into many associations that have vice presidents, partly because
the role is undefined in most cases. "The vice president’s role is to fill in for the presi-
dent when the president is gone, and most governing documents say that,” he explains.
“It’s like our country’s vice president, who has duties, but those duties differ from ad-
ministration to administration.”
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The Secretary

The secretary is the association’s scrivener and often a signatory on documents, such
as amendments to bylaws or CC&Rs. “As you’d expect,” says Polomis, “secretaries are
responsible for recording minutes of all HOA meetings, keeping the association’s books
and records, and giving all the notices. A secretary can delegate responsibilities to a
professional manager, but that doesn’t relieve the secretary of the ultimate responsi-
bility to do things. So if the property manager screws up and doesn’t send notice of a
meeting, it's technically the secretary’s fault.”

Rosenbeck agrees that the secretary can delegate to a manager but must oversee the
manager’s work. “A lot of associations are so large that the management company may
provide someone to take meeting minutes,” she explains. "So some of the secretary’s
role might be delegable, but secretaries have to oversee the person to whom they’re
delegating.”

If your association is self-managed, it's the secretary’s job to be sure to understand
and follow the notice requirements for each type of meeting the association conducts.
“If there’s no property manager, it's typically the role of the secretary to do notices, but
often secretaries don’t know how to do proper notices,” says Zifrony. "When that hap-
pens, another board member may step up and assist, or the board may need to call the

association’s attorney.”

McPherson agrees. “It could be the secretary that handles notice, but it doesn’t have
to be,” he says. “It could be anyone on the board. I've seen it delegated to a variety of
individuals. Sometimes, there’s a committee that works through the issue of notice.”

The same is true of meeting agendas. Some states require that a meeting agenda be
posted or mailed four to six days prior to the meeting, says McPherson. Technically,
that’s the secretary’s job, but in McPherson’s experience, the agenda is created by the
president or the board and then posted by one of the board members.

One duty of the secretary that many board members quibble over is what should be in
the association’s meeting minutes.

“Every association has a different idea of what should be in meeting minutes, and
sometimes secretaries take down more information than should be in the minutes,” says
Rosenbeck. *Many associations have 10-page meeting minutes about every discussion
that was held. But most associations shouldn’t have more than one page of minutes
that include just the business that happened, not what was discussed.”

Rosenbeck suggests including in the minutes your association’s name, the type of meet-
ing that was held, who attended, and recognition of the approval of the prior meeting’s
minutes. “Also include motions,” she says. "' This motion was on the floor, discussion was
held, and this is how the board voted.” Then the minutes should reflect that the meeting
was adjourned.”

If the board or a committee has completed a report, the minutes should reflect that a
report was presented but not include details about what's included in the report. “You
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might attach the report to the minutes,” says Rosenbeck, “but only under very unusual
circumstances.”

Finally, the minutes shouldn’t be distributed until they’ve become the official meeting
minutes, says Rosenbeck, which means until the next meeting when they’re approved.

HOA Meeting Minutes:
When Does Added Detail Become TMI?

Do meeting minutes need to be transcription-like, recording every utterance made
during association meetings? Or is that TMI—too much information?

Or is it better for minutes to be a simple summary of the major actions taken at associ-
ation meetings?

Those two questions summarize a long-running debate about how detailed meeting
minutes need to be. Here’s your answer.

They’re Not Called “"Hours"”

Tankel has a simple sentence he uses to explain to clients what should—and shouldn’t—
be included in meeting minutes. “"They’re called minutes because they’re a record of
what’s done at a meeting, not what’s said,” he says. “"Otherwise, they’'d be called hours.”
That’s exactly right, says David C. Swedelson, principal at Swedelson & Gottlieb, a law
firm that represents associations in the Los Angeles area. "I see minutes all the time
that say things like, ‘Jim complained about dog poop in the common area,’ and ‘Joe
thinks there should be better flowers in the yard,” he says. “"Minutes should be a record
of decisions made by the board, not everything that was discussed at a meeting. So if
something isn't mentioned in the minutes, it didn’t happen.”

TMI Can Spell Trouble

If you're one of the people who believe more detail is better, you're probably thinking,
“So there’s TMI in our minutes. What's the harm?” Actually, TMI can be harmful.

“Minutes are a wonderful place to get into a lot of trouble in your corporate operations,”
says Tankel.

“It can come back to haunt the association if somebody mentions something dealing
with maintenance or repairs,” adds Swedelson. “In California, we have to allow home-
owners an opportunity to address the board at every meeting. That often gets reflected
in the minutes, but comments from homeowners shouldn’t be included in the minutes.
Inevitably, some homeowner sues claiming the association didn’t maintain something,
and the association claims it wasn’t aware of the problem. But then there’s a record in
the minutes that Joe mentioned the problem.”

© 2021 Plain-English Media, LLC 7 HOAleader.com
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Tankel had just such a case. "I had a client who had a building collapse claim, and the

insurance company'’s defense was that the board knew for 10 years about the problem
that led to the collapse and did nothing.”

Of course, during the discovery phase of litigation, the insurer demanded that the as-
sociation produce meeting minutes, where the association’s knowledge of the problem
was outlined in black and white. "The secretary had dutifully written everything that
was said five years ago,” explains Tankel. “The minutes said something like, ‘Mr. Brown
complained that his roof was still leaking after mentioning the problem for the past
five years.” And, ‘Mr. Green denied there was anything wrong and said the problem was
all Mr. Brown'’s fault.” These sorts of stray comments in the meeting are never helpful.
They’re not related to the substance of the meeting.”

It's that kind of real-life example that prompts both attorneys to advise their clients to
keep their minutes short and sweet. “Too much information can lead to liability,” says

Swedelson. “And it makes it harder to sift through all the information to understand
what action was taken.”

So what’s the bottom line on what to include in minutes? “The debate on any motion is
irrelevant,” says Tankel. “The minutes should state who made a motion, what the mo-
tion was, whether it was seconded, and whether it passed or failed.”
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The Treasurer

The treasurer is responsible for overseeing the association’s financial assets, main-
taining the budget and other financial records, and is often a signatory on financial
accounts.

“Truthfully, the treasurer’s job is probably the most important out of all the officers,”
says McPherson. “The board as a whole has a fiduciary responsibility to make sure it’s
budgeting adequately and to make sure the association’s books are in order, but the
treasurer has to oversee that. The treasurer monitors the day-to-day financial health of
the association.”

Like the secretary, the treasurer can delegate responsibilities to a property manager.
“But that doesn’t relieve the treasurer of the ultimate responsibility,” says Polomis. “I've
had associations say, ‘We're professionally managed, so take the treasurer’s responsi-
bilities out of the bylaws.’ I won’t do that for two reasons. In Minnesota, there are two
offices mentioned in the statute—president and treasurer. In addition, your treasurer

is still responsible for those responsibilities even if you have a manager. So when there
are questions like, ‘How are we doing on collections? What kind of money do we have?
When do our certificates of deposit come due? those questions typically come up at a
full, open board meeting. But the treasurer should make sure the association has those
conversations either at a board meeting or elsewhere because ultimately that’s the trea-
surer’s responsibility.”

The same is true in Florida. “The role of the treasurer is based on how active the prop-
erty manager is,” says Zifrony. “"An active property manager would do the functions of

the treasurer, but treasurers aren't relieved of their responsibilities. They should prob-
ably meet with the property manager once a month to go over the finances and should
present the financial reports at the meeting. If there’s no property manager, the trea-

surer accounts for payments and bills that come in.”

In Arizona, each association is required by law to do a financial review or compilation.
“The statute doesn’t give us any definition of what that means, so we tell clients to do
a standard audit,” says Rosenbeck. “"The treasurer will be responsible for getting docu-
ments together, and if the treasurer needs to hire a CPA, the treasurer can do that. But
if there’s no money for an audit, the treasurer may do the review or compilation.”
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What Exactly Is the Condo/HOA
Lawyer’s Role?

An HOAleader.com reader asks a basic but interesting question: "Our HOA uses dues to
pay for the retention of a lawyer. If there’s a dispute with a homeowner, the board uses
that lawyer to fight ‘on the board’s side’ against the homeowner. Doesn’t the lawyer

represent the members? Isn’t it their role to help settle disputes without taking sides?”

Here, we find out how community association experts view the lawyer’s role in the over-
all operation.

That’s Not Quite Right

The key question from our reader seems to be: Doesn’t the lawyer represent the
members?

The simple answer is no.

“This is pretty universal: The lawyer represents the association or the entity of the
association, and we owe our duty of loyalty to the corporate entity,” explains Elizabeth
White, counsel at the law firm of Sands Anderson PC in Williamsburg, Va., where she
leads the firm’s national community association industry team. “The challenge is that we
report to the board, the representative body of the entity.”

That’s also the position of Hal Barrow, founder of Barrowlaw, a suburban Philadelphia
law firm that has represented hundreds of associations. “Let’s start with the notion that,
as an association lawyer, my client is the association,” he says. “It’s not the board, and
that’s a hard distinction for lay people to understand.

And I certainly don’t represent the homeowners,” he adds. “I've had homeowners ask
me: ‘Aren’t you my lawyer?’ The answer is no.”

Owners Don’t Know What They Don’t Know

The challenge is that often homeowners don’t know what the lawyer is advising—in fact,
they can’t know the lawyers’ advice. "When the association hires a lawyer, the lawyer
represents the entity, not the individual board members, and sometimes that’s a little
blurry,” notes Katie Anderson, PCAM, AMS, CMCA, the founding owner of Aperion Man-
agement in Bend, Ore., which manages about 60 condo, HOA, and townhome associ-
ations. “"Defending the board may be in the best interest of the entity. Also, there’s an
attorney-client privilege, so every homeowner won’t hear that lawyer’s opinion on how
to proceed. But there’s still a structure to that representation.”

Anderson has even seen where individual board members assume the lawyer represents
them personally. "We do have this conversation from time to time, that the lawyer rep-
resents the entity and not individual board members,” she explains. "*Sometimes board
members are making bad decisions, and the association’s attorney will tell them to get
separate counsel because they’re making bad choices.”
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No Blanket Support

The reader is right that a community association lawyer shouldn’t support the board
come what may. “I don’t think experienced community association lawyers knee-jerk
support the board,” reports Daniel J. Miske, CCAL, a partner at Husch Blackwell in Mil-
waukee who represents 650 associations at any given time. “"Most of them tend to tem-
per actions by the board, but they do it subject to the attorney-client privilege by telling
the board what they can and can’t do, and they don’t do it publicly.”

Barrow agrees. “Do you as the lawyer always have to blindly follow what the board
wants?” he asks. “In the reader’s scenario, it may be that the lawyer’s job is to try to
talk the board back and to educate them on where they should be going.

“Maybe there’s an obsolete covenant involved, and the board insists on enforcing it to
the letter of the law, though it no longer makes sense,” he surmises. “Maybe it's against
antennae or satellite dishes. In that case, I'd meet privately with the board to educate
them on where they should be going and try to steer them in that direction. That's my
job in every situation.”

The lawyer also isn’t a mediator, unless that’s the specific job the lawyer has been hired
to perform. “"They don’t act as mediators between the board and unit owners,” says
Miske. “"That’s not their job. The reader is skipping a basic fact that exists in their as-
sociation. The members elect the board to represent them. If the owners don't like the
way they’re being represented, they should elect a new board. Let them govern, and if
you don't like the way they’re governing, elect a different board.

“The people who generally complain are the dissenters who want to run the association
differently—they typically already have a beef with their board,” contends Miske. “If
they’re right about the board, they should put themselves on the ballot and get elected.
But often they’re not right, and their neighbors view them as a pain in the butt.”
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Your Fiduciary Responsibilities

No matter what your position, every board member and officer has a fiduciary duty to
act in the best interest of the association as a whole. You must exercise sound business
judgment, respect the confidentiality of board deliberations and decisions, and avoid
real and perceived conflicts of interest. In short, you must execute your responsibilities
in good faith, with good judgment, without conflict, and by always putting the associa-
tion’s interest above your own.

Justin D. Park, an attorney at Romero Park & Wiggins PS in Bellevue, Wash., who ad-
vises associations, regularly preaches about fiduciary responsibilities to boards because
he has seen officers’ breaches of fiduciary duty first-hand, along with the devastating
effects of those breaches. Here are just two examples Park offers to impress on boards
and officers their responsibilities.

"I represented an individual owner who was doing a major renovation on a house. The
homeowners association was on a hill, so everyone had views that needed to be pro-
tected. My client was increasing his home’s height substantially, and he was trying to
play by the rules, so he went to the board to get approval for his design. One of the
people on the board who was also an officer was the person who lived across the street
and uphill from my client’s home whose views were going to be impacted—if they were
going to be impacted at all.

“Instead of recusing herself, this person became the single most active board mem-
ber in the decision and procured a rejection of his plans to protect her own views. In a
lawsuit, the court ordered the board to approve the plans as submitted, and the board
ended up paying my client’s attorneys fees, which were more than $10,000. The asso-
ciation also had to pay its own attorneys’ fees, and the case went up to the appellate
court, so the fees were significant.

“In this case, there was a personally interested director who not only didn’t recuse
herself but who took an active role in a decision in which she was personally involved.
That’s a no-no. Just because you’re on the board, you can’t promote your own inter-
ests above the community’s interest or other owners’ interests. This officer should have
recused herself saying, ‘I'm not going to take a role, and I won’t vote. But as a home-
owner here’s what I have to say.”

In the second case, “my client was the board for a large condo association. Before I be-
gan representing the association, the previous board had decided to change the method
of calculating assessments to the net benefit of just about everybody on the board but
to the detriment of the minority of homeowners with the smallest units, who bore the
brunt of the recalculation through increased assessments on their units. They sent out
a ballot to all homeowners, and unfortunately the ballot was where the problem was. It
had one question: ‘Do you want your dues to be lower? Yes or no.” Of course, it passed
by a huge margin, so the board changed the method of calculating assessments.

“A couple of boards later, the board looked at the method of calculation and realized
it wasn't appropriate and changed it back. One of the people on the previous board
sued the association for changing it back because her dues went up. The association
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ultimately prevailed because it was able to show the previous act was tainted because
there were self-interested board members who had abused their authority by taking
action that was purely in their own interest to the detriment of the other owners.”

The bottom line? “The number one way to expose breaches of fiduciary duty to the light
of day is to vote board members who commit them out of office,” says Park. “"As a board
member, the ultimate sanction is being thrown off the board. But most of the time
there’s board action that’s inappropriate, the majority of the board has supported it, so
those people aren’t going to vote one person off. The board could also bring suit against
an individual board member who’s acted inappropriately, but I've never seen that done.

“You have to remember that you can cost your association a lot of money by taking
action that breaches your fiduciary duty,” adds Park. “"Most governing documents include
provisions for attorneys’ fees to the winning party in litigation. So when an association
loses, it's saddled with its own fees and the other party’s. It can be devastating to an
association, and other board members have to say to themselves, ‘We’re going to be
the ones to pay for this, so we’d better step in.”

Living Up to Your Fiduciary Duty as an
HOA Board Member

Though this may be news to many homeowners diligently serving on association boards
throughout the country, by stepping up to the plate and agreeing to volunteer your time
and effort, you're agreeing to act as a fiduciary on behalf of your fellow owners. That’s
not just a big word. It carries legal consequences if you—even unknowingly—breach
that duty. Here’s what you need to know about fulfilling your fiduciary duty as an asso-
ciation board member.

What Fiduciary Means

“Being a fiduciary means that you have an obligation to take off your hat as a home-
owner and put on your hat as an officer of a corporate board and use your best business
judgment,” explains Sima L. Kirsch, a principal at the Law Office of Sima L. Kirsch P.C.

in Chicago. “That’s the judgment that best applies to the facts you’re dealing with and
protects the fiscal and structural security of the building and the association and the
well-being of its inhabitants.”

“When you’'re acting as a fiduciary, you're serving in a representative capacity, and you

must put the interest of the association’s homeowners collectively first,” says Michael S.
Hunter, an attorney and partner at Horack Talley in Charlotte, N.C. “You must also exer-
cise sound business judgment and a healthy dose of common sense.”

There’s also a confidentiality aspect of being a fiduciary. “For example, if there’s an
attorney-client privileged communication between the board and its attorney, by tell-
ing a third party that you were in a meeting with an attorney and this is what was said,
you’'ve just blown the confidentiality of that conversation,” explains Justin Park. “Or a lot
of times boards want to keep initial discussions on dues and contractual obligations con-
fidential. If the board says those things must be kept confidential, board members have
an obligation to abide by that.”
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Park has encountered confidentiality issues first-hand while representing an association
that had been sued by a homeowner. “The association split into a couple of factions.
One group supported the homeowner, and the other didn't,” he explains. *I had to ex-
plain to board members that they were the opposing party in the lawsuit brought by the
homeowner and that regardless of how they felt about that homeowner, if they were at
a meeting at which the lawsuit was discussed, they couldn’t tell the homeowner about
the discussions. One board member recused himself from the discussions saying, ‘I
can’t tell you that I'm not going to talk to this homeowner.” We were glad he did. It was
the responsible thing to do.”

Beware Other Breaches

A conflict of interest can also become a breach of your fiduciary duty. “If there’s a mat-
ter before the board in which you or a family member has an interest,” advises Hunter,
“you should recuse yourself. You need to avoid even the appearance of impropriety.”

You can also breach your fiduciary duty by failing to do the regular tasks that are in-
volved in overseeing an association. “"Board members can breach their duty when they
don’t hold regular meetings, don’t pass their budgets properly, or treat some owners
differently than others,” says Kirsch. “There could be one owner that the board lets slide
on assessments, while another is sent a late notice.”

Though the term “fiduciary duty” sounds amorphous, it's not that hard to apply in ev-
eryday association management. You'll be safe if—regardless of the task you're per-
forming as a board member—you execute your responsibility in good faith, with good
judgment, without conflict, and by always putting the association’s interest above
your own.
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Solving Common Problems

Most boards Nancy Polomis works with function well as a group. “I don’t see a lot of
tension among officers because most boards work as a unit,” she says. “"The decisions
are the decisions of the board rather than [the decisions of] any particular individual.”
But any time you have different personalities trying to work toward common goals,
you'll have disagreements. Though conflicts are common, there are ways to minimize
them. Here are a few recurring problems and suggested solutions.

1) Confusion over roles or procedures

“If there’s any question, first go to definitions of the officers’ roles in your bylaws,” sug-
gests Kristen Rosenbeck. “They’re usually pretty nondescript, so you’ll probably have to
set forth your own rules and procedures. If you're arguing over what to include in the
minutes, you might say, ‘Our board is going to follow the parameters of Robert’s Rules.’
Then you should be able to go to Robert’s Rules, which says, ‘This is how minutes
should be taken.’ Create a third party, whether it’s Robert’s Rules or your attorney, and
have that third party be a guide for alleviating tensions among the board members.”

Matt Zifrony also stresses the importance of communication. “Tensions among officers
about roles comes back to the same thing as in society as a whole—it’s called communi-
cation,” he says. “If you have a strong president who delegates and makes it clear what
everybody’s role is, that removes the possibility of people stepping on others’ toes. It's
when you don’t have the proper communication and people who aren’t clear of their
roles that you have tension. One agenda item I highly recommend all boards have is the
president’s report. Let the president communicate the types of things he’s doing on a
day-to-day basis so the board members don’t feel like they have to get in the way and
do things themselves.”

2) Personality conflicts

Clashes typically arise when too-strong members either try to run the show or aren’t
officially running the show. “Usually what I see are personality conflicts,” says Polomis.
“Occasionally, you'll have someone with a strong personality who for whatever reason
isn't serving as president and is trying to take over. Sometimes the president doesn’t
care as long as the work gets done. But if it becomes a problem, the president has to
say, ‘I appreciate your help, but this is a part of the meeting I need to run. You're the
secretary. You take minutes.”

On the flip side, when a too-strong president takes over, the board has to step in to
moderate the president’s influence or be responsible for the outcome itself. "Some pres-
idents do have the little power trip, and boards are perfectly happy letting them do ev-
erything and having the control,” explains Polomis. “"But we had one association in which
that’s exactly how the president ran the show—it was his own personal association—and
he made some horrendous decisions that had significant repercussions. The board was
nice, and they let him ramrod them. Later, the board wanted to sue the president, but
we reminded the board that it would have to sue everybody on the board. That came as
a huge blow to them. We had to tell the board that it’s fine if you want to let somebody
run the show, but you're still responsible for the decisions the board makes. If you're
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the yes-man or even if you stand up for your beliefs, you're still responsible for the de-
cisions made.”

If you've got a bully president you haven’t been able to rein in, you may have to kick
the person out of office. "The board may be able to remove that person as an officer, in
which case the person would be on the board but not in a governing role,” says Rosen-
beck. “In Arizona, removing a director is covered by statute and has to be approved by
the members. One way to avoid that is to remove that person from his officer position.
If that happens, his ego may be bruised, and he may resign altogether.”

3) Conflicts over priorities

If your board members can’t resolve disputes over which issues should take priority,
your president needs to take a firm hand. (Of course, if it's your president who won't
allow the board to make sound decisions, you'll have to remove the president.)

“Let’s say there’s a problem with the landscaper. It would be the president who would
put that on the agenda,” explains Zifrony. “If another board member were unhappy with
the president’s decision not to put an issue on the agenda, the only thing that board
member could do is say, ‘I'm unhappy. Could you put this issue on the agenda?’ The
president can still say no. Could the other board member bring that issue up at the
meeting? Yes, and the president could say, 'I'm not recognizing you.”

As president of his homeowners association, Zifrony says he puts items on the agenda
at members’ request to show respect for fellow members. If, however, there were a real
conflict about whether the issue needed action, he could direct the board to table the
issue. "“When the discussion took place, I could say, ‘I think this is a good discussion.
I'm not prepared to do a motion today. Let’s think about this, keep our eyes open, and
revisit it at a later meeting.”

The key to smooth board operations is education. “"As soon as you seat new board
members, whether your association is self-managed or has a management company,
those board members need to understand their particular role,” says Duane McPherson.
“The best method for success is to talk to members prior to the election or right after to
let them know the role and duties of officers so they have a working knowledge before
they get on the board. Get them to understand that they’re part of an organization and
that it must run in a democratic way. They don’t have to toe the line, but they must
have a basic understanding of their particular role and how it fits into the organization.
That requires education and patience from the entire board.”

Zifrony couldn’t agree more. “Ignorance of the law isn’t an excuse when you’ve bro-
ken the law, and ignorance of your responsibilities on a board isn’t an excuse for poor
performance, either,” he says. “In most instances, people are motivated for the right
reasons in getting on the board—they want to help out. But people seem to forget that
they’re responsible for understanding what their obligations are as board members and
if they take on the role of an officer. To assume those positions without knowing your
responsibilities could do a disservice to the community you’re trying to help. But it could
also open you up to personal liability. Motivation is great, but you need to do some
homework so that you don’t overlook your responsibilities.”
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HOA Board Member Orientation:
Help New Board Members Hit the Ground Running

Should your association have an orientation for new board members? Experts are unan-
imous, and their answer is an emphatic yes.

"I have a client association that has done new-board member orientation yearly,” says
Justin D. Park, an attorney at Romero Park & Wiggins PS in Bellevue, Wash., who ad-
vises homeowners associations. “They call it their board retreat, and they do it right
after the new board members are elected. I think it's been really, really helpful.”

Why not just send out information that board members can review on their own time?
“At regular board meetings, you usually have two groups of board members: those who
come rain or shine and those who attend as their schedule allows,” explains Park. “"Any
time you have all of them together as a captive audience and go over things that per-
tain to all of them, they start to act as one body.”

Here’s what to cover in your new-board member orientation.

1) Define your association.

“Discuss the type of associations there are and the differences between such things as
a condominium association and a planned development,” advises David C. Swedelson,
principal at Swedelson & Gottlieb, a law firm that represents associations in the Los
Angeles area. “I got a call the other day from a client who said, ‘We’re having a debate
over termites. Our manager says we’re a planned development, and we think we're
condos.” In that association, owners own the building and the ground under it, which is
different from a condo where you own the air space. A lot of people don’t understand
the difference.” The differences, of course, affect owners’ rights and responsibilities,
including who's responsible for which maintenance and repair tasks.

2) All the association’s business.

“Give a rundown of everything the board has done as an association,” advises Park.
“Discuss events, budgets, disputes, the collection of dues and assessments, and legal
issues. My client goes through the whole slew of what the board has done to bring the
new members up to speed.”

3) What it means to be a fiduciary.

“My specific job at the board retreat has been to talk about the duty of board members
as fiduciaries to the association,” explains Park. “There’s to some degree an inherent
conflict between being an association member and a board member. As a board mem-
ber, you're required to look out for the best interest of the association as a whole. That
may or may not be in conflict with your interest as a member.”

Penny L. Koepke, an attorney at Ekmark & Ekmark LLC, a Scottsdale, Ariz., who rep-
resents homeowners associations, also suggests a detailed discussion of board mem-
bers’ fiduciary duties. “"Give an explanation of what their fiduciary obligations are and
things that could get board members into trouble as far as perceived and real conflicts
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of interest,” she says. “"Really stress that they’re directors of a corporation and need to
treat the association as a business while setting aside personal agendas. Board mem-
bers need to understand that their personal goals aren’t always what’s best for the
community.”

Privacy issues also arise when discussing board members’ fiduciary duties. “As board
members, they’re privy to people’s private information to some degree,” says Park.
“They have an obligation to protect that private information.”

4) The laws governing your association.

“Give a general overview of the state statutes that govern the association so board
members are aware that there are laws out there,” suggest Koepke. “Also discuss fed-
eral regulations, such as the Fair Housing Act.”

5) Rules, rules, rules.

“Cover enforcement of governing documents,” says Swedelson. “What should the board
enforce, and what’s involved in enforcement?”

Even if your association is small, orientation can be helpful. “If you have an association
of 10 and all members are on the board, orientation isn’t as important,” says Park. “But
the second you have a difference between regular and board members, it's absolutely
critical. Board members have to understand that they have a larger responsibility. If
they’re not ready to take on that responsibility, they shouldn’t be on the board.”

Additional ways to help nhew members of your HOA board of
directors:

1) Join HOAleader.com

2) Sign up for a free Group Membership Upgrade. When you join HOAleader.com
you can add up to 9 additional members to your account—absolutely free. It's an
incredible value. To sign up, go to the members-only home page, and click the
orange button that says “Set Up Group Membership Now.”

3) Have your new board members download a copy of this report:

HOAleader.com/HOA-Board-Roles
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HOA Board Governance A Model Code of Conduct
for Board Members

There’s no shame in admitting that sometimes you’re not sure of your responsibility as
a board member. Being a board member is a volunteer position, and few associations
offer training that provides in-depth guidance for well-intentioned but inexperienced
board members. That’s why you need a model code of conduct for your board members.

If you don’t think that a simple list of guidelines would help your board, think again.
“The general consensus is that a model code is a good idea, and we find them really
helpful,” says Elizabeth White, a shareholder and head of the community associations
practice at the law firm of LeClairRyan in Williamsburg, Va. “For a lot of board members,
when they vote to approve a code of conduct, it makes them stop and think. But it also
gives the rest of the board and management something to point to when a board mem-
ber starts straying outside the appropriate lane. It gives them something objective to
evaluate behavior against. It also prevents board members from saying, ‘I didn't know
that was inappropriate. I didn't know accepting a Christmas gift from my landscaper,
who also happens to be the association’s landscaper, wasn't proper.”

That’s why we’ve asked our experts for their best advice on the conduct that board
members should always follow, along with conduct boards should avoid. Here’s that list.

1) Commit your time.

If you agree to be a board member, make your service a priority. Expect to attend as
many meetings as you can, and attend almost all of them.

2) Know your rules, your budget, and your building.

Read, reread, and be well versed in your governing documents and prior minutes. Those
documents are your foundation. Read all relevant materials before meetings so you're
prepared to discuss issues and make sound decisions. Be very well versed in your as-
sociation’s budgetary requirements and restraints. Know such things as what it costs

to heat the building and employ each doorman or security guard. Become an expert in
your building and grounds. Know your building physically. Know what it takes to main-
tain the building, the landscaping, the facilities, and the roof.

3) Remember your fiduciary duties.

Recognize that board members operate in a fiduciary capacity, which means you're en-
trusted with the operation of the association and doing what’s in the association’s best
interest, not even in the interest of the owners. Here's an example: Your association
wants to purchase one of its own units for an on-site manager to live in. If you become
aware that there’s a unit for sale at a very favorable price, yet you buy that unit your-
self, you’'ve breached your fiduciary duty to the association. Instead, you should have
first told the association of the availability of that unit. If the association voted not to
buy it for whatever reason, you’d be free to buy it.

Acting in the association’s best interest also means making decisions on the merits,
not because you have an ax to grind or a personal agenda. Don’t solicit or accept gifts,
gratuities, or favors, especially with those given with the intent of influencing a deci-
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sion. Don’t seek preferential treatment from board members, committees, contractors,
or suppliers. Don’t receive compensation for serving on the board. Don’t advance a
personal cause by using your position on the board to enhance your financial status
through the use of particular contractors or suppliers.

4) Know the professionals you're dealing with.

Be on a first-name basis with your manager, CPA, and attorney so that you feel comfort-
able calling for advice and support.

5) Always comply with your governing documents and relevant laws.

6) Use competitive bidding.

The easiest way to avoid the appearance of impropriety in association contracts is to
seek competitive bids for all projects over a certain amount, say $500.

7) Work within the association’s framework and refrain from unilateral
action.

Discuss board business only at board meetings, not at ad hoc meetings. And remem-
ber that the board speaks with one voice. If there’s a board decision you disagree with,
once it's made, support it.

8) Always exhibit professional behavior.

Treat your constituents—unit owners—with respect and decency. You’ll be surprised at

how many problems don’t happen when there’s open dialogue between the board and

association members. Don’t harass association members or residents, and refrain from
defaming anyone in the community, including your manager and attorney.

9) Maintain confidentiality of association matters when it’'s appropriate.

For example, if your association is involved in litigation with an owner, you should never
discuss board actions and decisions about the litigation outside board meetings—ever.

10) Promptly disclose conflicts of interest, and take immediate action
when one arises.

Here’s an example: Your board plans to vote on a landscaping contract. Your brother
owns a landscaping company. It's best if your brother doesn’t enter the competition.
However, if he does, at a minimum, you should announce that your brother is one of the
companies that will bid, and then you should leave the room and not take part in any
discussion on the contract. Also insist that the board minutes note that you’ve recused
yourself from the discussion and that portion of the meeting.

Sources: Robert Galvin, a partner at Davis, Malm & D’Agostine PC in Boston who spe-
cializes in representing condos and co-ops; Luigi Rosabianca, the principal attorney at
Rosabianca & Associates in New York City, who advises condo associations and co-ops;
Elizabeth White, a shareholder and head of the community associations practice at the
law firm of LeClairRyan in Williamsburg, Va.; Marc A. Silverman, an attorney at Frank,
Weinberg & Black PL who advises associations.
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Additional Special Reports from
HOAleader.com

COVID-19 and Your HOA: How To Handle the Operational and Financial
Challenges

COVID-19 has likely affected nearly all aspects of your role as an HOA leader,
which is why we've put together this Special Report as a service to our community.
Download now »

How to More Easily and More Effectively Address Violations in Your
Condo or HOA

For this comprehensive report, we've sought the advice of legal experts nationwide on
the best practices for handling violations in your association. Download now »

HOA Policies: 25 Sample Policies Every Homeowners Association Board
of Directors Should Consider

In this newly updated and expanded special report, we lay the groundwork for your HOA
board to draft policies and procedures governing a broad scope of condo or homeowners
association life by providing you with 25 sample policies released exclusively to you by
HOAleader.com’s expert contributors. Download now »

Condo and HOA Financials: How to Report, Manage, and Protect Your
Association’s Money

This report will help you more effectively oversee the finances underpinning all of your
operations. We’ve sought the advice of legal and management experts nationwide to
compile this comprehensive report on the best practices for handling financial reporting
and management at your association. Download now »

Board Member’s Guide to Managing the Most Challenging People Issues
at Your HOA or Condo

Surely you've heard this mantra spoken by HOA insiders: The biggest challenges boards
face are “the 3 Ps,” which stand for Parking, Pets, and People. In this report, our edi-
torial team has tapped into the expertise of legal and management experts nationwide
to provide you with information on best practices for handling the most difficult people
challenges in your community. Download now »

Pets at Condos and HOAs: Best Practices for the Challenges that Come
with Residents’ Animals

You may recall a fact often cited by many HOA insiders: The biggest challenges boards
face are “the 3 Ps,” which stand for Parking, Pets, and People. Here, our editorial team
and our legal and management experts nationwide have come together to provide in-
formation on best practices for handling the difficult issues you face with pets in your
community. Download now »
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What HOA and Condo Boards Need to Know to Create Effective and
Enforceable Parking Policies

HOA insiders often say that the biggest challenges boards face are “the 3 Ps.” Based on
your own experience as an HOA board member, you can probably guess that those Ps
stand for Parking, Pets, and People. It's our overarching goal to make your life easier. So
with this report, “Eliminate Parking Problems at Your HOA: How to Create an Effective
and Enforceable Parking Policy,” we're aiming to remove parking as one of the issues
that throws speed bumps in your path to effective management. Here our editorial team
and HOA legal and management experts all over the nation share with you tips and
tools you can start using today to take the angst and stress out of parking in your com-
munity. Download now »

What HOA and Condo Boards Need to Know About Requlating Rentals

Rental restrictions are unlike most other policies HOA boards create because they nec-
essarily curb owners’ real property rights. The law jealously protects property owners’
rights, which means any HOA board that seeks to restrict rentals in their community
needs to act wisely and deliberately. This report provides you with the information you
need achieve that goal. Download now »

HOA Checklists: Your Road Map for an Entire Year of Homeowner
Association Operations

This report is intended to be your road map for an entire year of operations that you be-
gin using today and turn to for years to come. It provides you with checklists compiled
by our editorial team with substantial input from experts on HOA operations and man-
agement from across the country to ensure you’re steering your association in the right
direction and not letting crucial issues slip through the cracks. Download now »

HOA Elections: A Guide to Managing the Election Process at Condo and
Homeowner Associations

In this report you’ll discover tips from our editorial team and experts on HOA gover-
nance and management from across the country on how to plan, properly notice, and
execute an HOA election. These are tips you can begin implementing immediately to
make your elections run more smoothly and withstand challenges from disgruntled
homeowners. Download now »

HOA Reserves, Special Assessments, Loans & More: A Homeowners
Association Board Member’s Guide to HOA Funding Options

The best-run HOAs have boards that are smart with money. Those boards manage their
owners’ money with care, and when they have unplanned projects that require addi-
tional funding, they’re equally methodical and thoughtful. What do those boards do
that’s so smart? They explore every funding option, starting with well-known ideas like
drawing on reserves, taking out a loan, or passing a special assessment. Then they un-
earth funding options that few HOA board members know about. In this special report,
you'll discover tips and guidance on funding options from HOAleader.com’s expert con-
tributors. Download now »

© 2021 Plain-English Media, LLC 22 HOAleader.com



www.HOAleader.com
https://www.hoaleader.com/public/HOA-Parking-Policies-Special-Report.cfm
https://www.hoaleader.com/public/HOA-Parking-Policies-Special-Report.cfm
https://www.hoaleader.com/public/HOA-Parking-Policies-Special-Report.cfm
https://www.hoaleader.com/public/What-HOA-Condo-Boards-Need-Know-About-Regulating-Rentals.cfm
https://www.hoaleader.com/public/What-HOA-Condo-Boards-Need-Know-About-Regulating-Rentals.cfm
http://www.hoaleader.com/public/Checklist-Special-Report.cfm
http://www.hoaleader.com/public/Checklist-Special-Report.cfm
http://www.hoaleader.com/public/Checklist-Special-Report.cfm
http://www.hoaleader.com/public/HOA-Elections-Guide-Managing-Election-Process-at-Condo-Homeowner-Associations.cfm
http://www.hoaleader.com/public/HOA-Elections-Guide-Managing-Election-Process-at-Condo-Homeowner-Associations.cfm
http://www.hoaleader.com/public/HOA-Elections-Guide-Managing-Election-Process-at-Condo-Homeowner-Associations.cfm
http://www.hoaleader.com/public/HOA-Reserves-Special-Assessments-Loans.cfm
http://www.hoaleader.com/public/HOA-Reserves-Special-Assessments-Loans.cfm
http://www.hoaleader.com/public/HOA-Reserves-Special-Assessments-Loans.cfm

HOA Management Companies: A Practical Guide for Homeowners
Association Boards

In this exclusive HOA management special report, we offer insight and guidance on find-
ing a good HOA manager and determining whether you need an onsite manager, must-
have and must-not-have contract language, and tips for responding when your man-
agement company isn’t doing its job, including guidance on when to cut ties or work
toward a better relationship. We also educate going-it-alone boards on best practices for
self-managed homeowners associations, and much, much more. Download now »

HOA Leadership Roles and Duties: A Guide to the Positions of President,
Vice President, Secretary, Treasurer, and Board Member in Condo and
Homeowners Associations

We're hearing from a growing number of association members who want more detail
about their responsibilities—or who want an easy way to educate their newly elected fel-
low board members about what, exactly, board members do. What's the president sup-
posed to do? How about the vice president, secretary, and treasurer? Download now »

50 HOA Management Tips: Tips and Best Practices for Homeowners
Association Boards

This report compiles advice from our editorial team and from experts on HOA gover-
nance and management from across the country. You’ll find tips about different ways
to keep your association safe from embezzlement and financial malfeasance, tips about
managing the human side of HOA leadership, tips about rule enforcement, tips on sav-
ing your association money, and much more. Download now »

50 Tips for HOA and Condo Boards, Volume 2: Homeowners Association
Management Best Practices

This report is a follow-up to our earlier special report, 50 HOA Management Tips: Best
Practices for Homeowners Association Boards. It is filled with new and cutting-edge
advice from our editorial team and experts on HOA governance and management from
across the country. You'll find tips to minimize your legal risk, tips to improve your col-
lections, tips to manage the human side of HOA leadership, tips to streamline rule en-
forcement, tips to save your association money, and much more. Download now »

HOA Finances: Best Practices for Getting Your Homeowners Association
through Difficult Economic Times

This report was created to help you make smart decisions that will in turn help your
HOA weather the current financial storm. We’ve spoken to leading condominium and
homeowner association advisors across the country and distilled their recommendations
down into practical, plain-English suggestions for what you can do now to best position
your association for financial stability. Times are tough, but the good news is there are
steps you can take today that will help. Download now »

HOA Debt Collection from A to Z: How to Create and Implement a Debt
Collection System at Your HOA Special Report

In this report, our editorial team and experts on HOA law, management, and collections
from across the country provide information you can begin implementing immediately to
collect money due your association more quickly and easily. Download now »
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Webinars Available On Demand from
HOAleader.com

HOA Board Members and Fiduciary Duties: What You Must Know to
Fulfill Your Duty to Your Association and Protect Yourself from
Personal Liability

View now »

Enforcement of Your HOA’s Rules During a Pandemic: How to Create
Enforceable Rules, Effective Fines, and a Fair Violation Process
View now »

HOA/Condo Elections in the Time of COVID-19: How to Plan for and
Execute a Successful Election Now
View now »

HOA Reserves and Other Funding Options: Tips for Everyday Smart
Money Management and Blunting the Economic Effects of the Pandemic
View now »

How to Be a Better Condo/HOA Board Member (While Reducing the

Stress of the Job)
View now »

Anger & Your HOA: How to Prevent Today’s Climate of Tension and
Anger from Taking Hold at Your Condo or HOA
View now »

HOA Collections Management and COVID-19: How to Manage HOA
Collections During the COVID-19 Pandemic and Current Economic Crisis
View now »

How to Make Your Architectural Review Committee More Fair and
Effective
View now »

COVID-19 Update: HOA and Condo Association Boards Can Navigate
Coronavirus
View now »

The Challenges of Growing Legalization of Marijuana: What HOA and
Condo Association Boards Need to Know
View now »
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How to Read Your Association’s Financial Reports (and Fulfill Your
Fiduciary Duty)
View now »

How to Protect Yourself and HOA from the Neighborhood Sociopath
View now »

Rentals in Your HOA or Condo Getting You Down? What HOA Boards
Need to Know About Regulating Rentals
View now »

How to Handle the Growing Challenges of Service and Emotional
Support Animals: What HOA and Condo Association Boards Can Do —
without Triggering Costly Legal Trouble

View now »

The 9 Most Pressing Issues for Condo/HOA Boards in the New Year
View now »

8 Privacy Pitfalls for Your HOA or Condo Board — and How to
Handle Them

View now »

Religion in Your HOA or Condo: How to Handle the Complicated Issues
Surrounding Religion in Your HOA or Condo Without Getting Sued
View now »

Prevent Embezziement & Theft at Your HOA or Condo: Steps to Take
Today to Protect Your Money
View now »

How to Handle the Growing Challenges of Service and Emotional Support
Animals: What HOA and Condo Association Boards Can Do — without
Triggering Costly Legal Trouble

View now »

Community Association Insurance Made Easy — and 10 Must-Have
Endorsements to Save Money and Your Skin
View now »

The Good & Bad of Social Media for HOAs: How to Use Social Media
Effectively in Your HOA — and Protect Your Association and Board

View now »

Make Your Job Easier: Say Yes to an HOA Board Code of Conduct
View now »
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Executive Session: When, Why, and How HOA Boards Should Meet
Behind Closed Doors
View now »

Are You a Self-Managed HOA or Thinking About Going It Alone?
Know the Risks — and How to Minimize Them — to Protect Your HOA
and Yourself

View now»

Save Money and Protect Your Association and Yourself: What You Need
to Know about Condo and HOA Insurance
View now »

What's My Line?: The Roles, Duties, and Responsibilities of HOA or
Condo Board Members
View now »

Easier Enforcement of Your HOA's Rules: Steps to Create Enforceable
Rules, Effective Fines, and a Fair Violation Process
View now »

Collect More, and Collect It More Easily: Best Practices for Condo/HOA
Debt Collection

View now »

HOA Elections: A Step-by-Step Guide to Plan, Properly Notice, and
Execute Successful Elections at Your Homeowner Association
View now »

Accommodation Requests Under the Fair Housing Act: Best Practices to
Avoid Discrimination Claims & Lawsuits
View now »

Special Assessments: How to Avoid Them When Possible, and Pass
Them When Needed
View now »

Litigation and Your HOA: How to Avoid It, When to Pursue It, and
How to Manage It Wisely
View now >»

Anger and Apathy at Your HOA: Best Practices to Beat These
Bedeviling Issues
View now »

How to Create a New-Owner Orientation Program for Your HOA
View now »

© 2021 Plain-English Media, LLC 26 HOAleader.com



www.HOAleader.com
https://www.hoaleader.com/products/executive-session-hoa-boards-b.cfm
https://www.hoaleader.com/products/executive-session-hoa-boards-b.cfm
https://www.hoaleader.com/products/executive-session-hoa-boards-b.cfm
https://www.hoaleader.com/products/self-managed-hoa-risks-b.cfm
https://www.hoaleader.com/products/self-managed-hoa-risks-b.cfm
https://www.hoaleader.com/products/self-managed-hoa-risks-b.cfm
https://www.hoaleader.com/products/self-managed-hoa-risks-b.cfm
https://www.hoaleader.com/products/condo-hoa-insurance-b.cfm
https://www.hoaleader.com/products/condo-hoa-insurance-b.cfm
https://www.hoaleader.com/products/condo-hoa-insurance-b.cfm
https://www.hoaleader.com/products/responsibilities-hoa-board-members-b.cfm
https://www.hoaleader.com/products/responsibilities-hoa-board-members-b.cfm
https://www.hoaleader.com/products/responsibilities-hoa-board-members-b.cfm
http://www.hoaleader.com/products/HOA-Rules-Enforcement-Webinar-December-b.cfm
http://www.hoaleader.com/products/HOA-Rules-Enforcement-Webinar-December-b.cfm
http://www.hoaleader.com/products/HOA-Rules-Enforcement-Webinar-December-b.cfm
http://www.hoaleader.com/products/Condo-HOA-Debt-Collection-Webinar-Mar15-b.cfm
http://www.hoaleader.com/products/Condo-HOA-Debt-Collection-Webinar-Mar15-b.cfm
http://www.hoaleader.com/products/Condo-HOA-Debt-Collection-Webinar-Mar15-b.cfm
http://www.hoaleader.com/products/HOA-Elections-Webinar-b.cfm
http://www.hoaleader.com/products/HOA-Elections-Webinar-b.cfm
http://www.hoaleader.com/products/HOA-Elections-Webinar-b.cfm
http://www.hoaleader.com/products/Accommodations-Under-FHA-Webinar-b.cfm
http://www.hoaleader.com/products/Accommodations-Under-FHA-Webinar-b.cfm
http://www.hoaleader.com/products/Accommodations-Under-FHA-Webinar-b.cfm
http://www.hoaleader.com/products/Special-Assessments-Webinar-b.cfm
http://www.hoaleader.com/products/Special-Assessments-Webinar-b.cfm
http://www.hoaleader.com/products/Special-Assessments-Webinar-b.cfm
http://www.hoaleader.com/products/Litigation-and-Your-HOA-Webinar-b.cfm
http://www.hoaleader.com/products/Litigation-and-Your-HOA-Webinar-b.cfm
http://www.hoaleader.com/products/Litigation-and-Your-HOA-Webinar-b.cfm
http://www.hoaleader.com/products/Anger-and-Apathy-at-Your-HOA-Webinar-Sep2014b.cfm
http://www.hoaleader.com/products/Anger-and-Apathy-at-Your-HOA-Webinar-Sep2014b.cfm
http://www.hoaleader.com/products/Anger-and-Apathy-at-Your-HOA-Webinar-Sep2014b.cfm
http://www.hoaleader.com/products/new-owner-hoa-orientation-b.cfm
http://www.hoaleader.com/products/new-owner-hoa-orientation-b.cfm

New HOA Board Members? Here’'s How to Run a Successful Board
Orientation
View now »

How to Choose and Work with Your HOA’s Manager
View now »

Are Owners Violating Your HOA’s Pet Rules? How to Simplify Your
Pet Policies and Make Enforcement Easier
View now »

What You Need to Know to Effectively Regulate Parking in Your HOA
View now »

What It Means to Run Your HOA Like a Business — and How to
Get It Right

View now »

How to Save Money on Every Contract Your HOA Signs
View now »

Improve Your HOA Meetings: What You Need to Know about Robert’s
Rules and Other Parliamentary Procedures
View now »
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Most Popular Articles on
HOAleader.com

1. HOA Voting: Everything You Need to Know About Proxies

What's a proxy? Who can assign it and when? Who can it be assigned to? Can your
association implement any limits on the use of proxies? Here, our expert contributors
answer your questions. Read more »

2. HOA Board Members: 7 Things You Must Know If You’'re Sued Person-
ally for Board Actions

Sometimes homeowners sue HOA boards, and sometimes they sue both the board and

board members individually. Here are seven things you should know if you're personally
sued for actions taken as a condo or homeowners association board member.

Read more»

3. Living Up to Your Fiduciary Duty as an HOA Board Member
“Fiduciary” is not just a big word. It carries legal consequences if you—even
unknowingly—breach that duty. Here’s what you need to know about fulfilling your
fiduciary duty as a homeowners association board member. Read more»

4. HOA Elections: 6 Mistakes to Avoid with your Condo or Homeowners
Association Elections

It's very easy to invalidate an election by not following every rule to a T. Keep an eye
out for these common mistakes condo and homeowners associations make when con-
ducting elections. Read more »

5. HOA Board Meetings: Open Meetings and Executive Session—

What You Must Know

Does your state require that your condo or homeowner association board have open
meetings? If so, what does that mean? And what about executive session? What can
you discuss privately, and what must you discuss in front of homeowners who wish to
attend? Here’s a rundown. Read more»

6. How to Differentiate Between HOA Repairs and Home Owner Repairs
An HOAleader.com reader writes, "What policies can a board implement to ensure the
association is paying for common element maintenance only? Our association has a

lot of exterior leaks, which hopefully for the most part has been resolved. Unit own-

ers claim the damage is from an exterior leak. The HOA pays for the repairs, but there
seem to be additional repairs performed that are unrelated to the exterior leak. This has
been going on for years and has become a great expense to the association.” Here we
provide guidance on policies and procedures you should implement to determine which
repairs your HOA should cover and which home owners must pay. Read more»

7. 9 Mistakes New HOA Board Members Make—And How to Avoid Them

Here we list the nine most common mistakes new HOA board members make and pro-
vide tips for turning those mistakes into successes. Read more»
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8. Discussion Forum Follow-Up: Reining in Bullies on Your HOA Board

A reader on the HOAleader.com discussion board asks: “I am on the board of directors
of our HOA, but the president is just running wild and not following any of the bylaws
or CC&Rs...” Here, we provide tips for handling secretive, power-hungry board member
tactfully yet effectively. Read more »

9. What Happens When Nobody Runs for the HOA Board?
An HOAleader.com reader wants to know what happens when nobody runs for any open
board seats. Here our experts give the lowdown. Read more »

10. Master Homeowners Associations: Is Your HOA Its Own Master?
Imagine your surprise. You buy a home in a community knowing full well that you'll
become a member of your local homeowners association only to learn that your home-
owners association is really a subassociation and you’re bound to follow the rules of a
bigger “master” association. Here’s a primer on master associations and how masters
and subassociations, often called “subs,” interact. Read more »

11. Tax Day: What Your Board Must Know about Homeowners Associa-
tion Taxes

Homeowners associations have to file tax returns like the rest of the corporations in the
United States. Here’s a primer on the rules associations must follow when they file and
advice on minimizing the stress of tax day for your HOA. Read more »

12. HOA Pet Rules & Required Accommodations: The Facts About Com-
fort Animals

Is Fido a medical necessity, or are we being taken for chumps? That’s the question HOA
board members are asking themselves as a growing number of owners claim that their
beloved pet isn’t a violation of their association’s rules but a critical part of their medical
treatment. Here’s what you need to know about comfort animals and how your associa-
tion should treat owners’ requests for them. Read more»

13. 9 Responsibilities HOA Boards Shouldn’t Delegate to a Manager

HOA management companies can be a great help to an association’s board of directors.
But a manager is not supposed to usurp the board’s duties. Here we share nine duties
you shouldn’t allow your HOA manager to handle. Read more »

14. The Top Seven Reasons HOAs Get Sued

Smart HOA boards need to know the answers to two questions: What are the most
common reasons associations get sued? And how do they head off those costly cases?
Here are answers. Read more »

15. HOA Rules: What You Must Know About Flag Restrictions

There are several legitmate reasons why your HOA might want to provide guidance to
homeowners on flag displays. Before you do, however, make sure you understand the
maze of laws governing the issue. Read more»
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16. HOA Owners and Security Cameras: OK or No Way?

In the blogosphere, an HOA owner contends her neighbor has put security cameras in
places that intrude on her privacy, like above his unit’s door in the common area and on
his window pointing at her unit. The HOA asked the owner to remove the camera in the
common area, and he did. No word on any HOA action in the second incident. Read more»

17. HOA Checklists: Your Road Map for an Entire Year of Homeowner As-
sociation Operations

This report is intended to be your road map for an entire year of operations that you be-
gin using today and turn to for years to come. It provides you with checklists compiled
by our editorial team with substantial input from experts on HOA operations and man-
agement from across the country to ensure you’re steering your association in the right
direction and not letting crucial issues slip through the cracks. Read more»

18. How Far Does an HOA President’s Power Extend? Discussion Forum
Follow-Up

Can a president sign a landscape contract without the board’s approval? And did the
president of this reader’s HOA have a conflict of interest here? Our experts provide an-
swers. Read more »

19. Handicap Parking: What Your Homeowners Association Must Know
Is your condo or homeowners association required to provide handicapped parking for
residents and visitors? If so, how many spaces do you need, and where must they be?
What if an owner requests handicapped parking? Can you require proof, and where
must you locate the spot? When can you legally deny the request? Here, we answer
those questions. Read more»

20. HOA Reserve Studies: What You Need to Know
Just what is a reserve study? What should it include, and how often should it be done?
We've got answers. Read more »

21. HOAs and Parking: What Your Homeowner Association Board Should
Know About Towing

Here’s what you need to know about creating a towing policy that complies with your
local laws and provides owners proper notice before their car gets hauled away. We also
provide tips if you're entering into a contract with a towing company. Read more »

22. HOA Transition Tips: Moving from Developer to Owner Control

The transition from a developer-controlled to a homeowner-controlled community is
fraught with risks for homeowners. If your HOA board is about to take over from your
developer or has recently done so, here are tips for making sure the transition goes as
smoothly as possible. Read more»

23. HOA Board Member Behaving Badly? Knhow How and When to
Discipline

You may be surprised to learn that you and your fellow volunteers can be disciplined for
your behavior as members of the board of directors of your homeowners association or
condominium association. Here we explain when it's appropriate for boards to consider
disciplining their fellow board members, along with the possible range of action they can
take. Read more»
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24. Definition: HOA Bylaws
HOA bylaws are governing guides. Bylaws are supposed to be about the government of
the corporation. They should cover things like how often you have m Read more»

25. What’'s a Reasonable HOA Fee or Penalty?

An HOAleader.com reader writes, “"Our HOA is considering charging fees and penal-

ties for noncompliance with our covenants and restrictions. What are some ideas on
amounts to charge for violations? Example: Not repairing when given notice, not picking
up dog poo? Need some feedback from other associations for different violations they
charge for and how much.” Read more»

26. HOA Reserve Funds: The Pros and Cons of Underfunding Reserves
Some boards stop funding—or underfund—their homeowners association reserves as a
way to easy the burden on homeowners during difficult economic times. Is this a smart
move for your HOA? Read more»

27. No Quorum for Meeting to Elect a Board: Give Up? And Can the Prior
Board Carry On?

An HOAleader.com reader asks, “The CC&Rs say 51% for a quorum. If no quorum,
quorum requirements drop to 25% for the adjourned annual meeting. My question is if
a first adjourned meeting has to be called because the 25% quorum requirements were
not met, and the second adjourned meeting also fails to meet the 25% quorum, what
then? Does the sitting board just continue into the next term? When does the board de-
clare failure to meet quorum requirements and end the torture?” Read more»

28. A Sex Offender Has Moved Into Your HOA ... What Now?

If you're like most homeowners, your first thought when you learn that a sex offender
has moved into your community is: What can we do to get the offender to leave? Here's
what you must know about your association’s—and the offender’s—rights. Read more»

29. HOA Architectural Review: How to be Fair and Reasonable With Re-
quests for Variances

It's inevitable that at least one of your homeowners will approach your board and ask
for a variance from the association’s architectural review standards. Can your HOA grant
a variance? If so, should it? Here are some answers. Read more»

30. HOA Communications: Dos and Don’ts for Responding to Owners’
Letters to the Board

Surely, you get letters from owners. The question is how your should HOA Board of
Directors respond. Do all letters require a response? If not, which do, and which don’t?
And who should respond? Your board president, the property manager, or another per-
son? Finally, what should and shouldn’t you include in responses to owners’ letters?
Here we offer dos and don’ts. Read more»

31. Robert’s Rules for HOAs: What You Need to Know

Robert’s Rules of Order is a more-than-100 year old guide that provides governing
bodies procedural rules to keep their deliberations orderly. What are the pros and cons
of following Robert’s Rules? If your association decides to follow it, what are the most
important rules everyone should know? Here’s a summary. Read more»
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32. HOA Board: "We Don’t Follow Our Own Rules. Sue Us!”
An HOAleader.com reader has a bone to pick with one of our experts, Nancy Polomis.
Read more»

33. Definition: Declaration of Covenants, Codes & Restrictions (CC&Rs)
The declaration of covenants, conditions, and restrictions (CC&Rs) are recorded with the
register of deeds in the initial phase of development of a townhome or planned commu-
nity. Read more»

34. HOA Financial Matters: What’'s Receivership, and When Do Condo and
Homeowner Associations Need It?

Though it’s still rare in community associations, receivership has become more common
in today’s economy. With any luck, your HOA will never experience receivership. But some
unlucky associations will. So here are some basics on receivership, along with information
about how it’s arising in condo and homeowner associations today. Read more »

35. HOA Contracts: Can One Board Member Contractually Bind Your
Homeowners Association?

Can one board member, without the board’s knowledge, bind the association to a con-
tract? The short answer is yes. However, our experts have suggested practices you can
implement to prevent it from happening at your association. Read more»

36. 10 Traits of Successful HOA Board Members

What qualities must you have to be a good homeowners association board member?
Here, our experts reveal the top 10 traits of board members who serve their HOA well.
Read more»

37. HOA Governance: How to Change Your Homeowner Association’s CC&Rs
Whatever the reason, at some point you’ll need to amend your HOA's covenants, con-
ditions and restrictions (CC&Rs). Here's how to make the changes by the book and deal
with the inevitable political tension that arises from taking such an action. Read more»

38. HOA Management Fees: Beware These Questionable Fees; How Your
Association Can Address Them

Here, White and other attorneys who represent associations reveal fees they’ve seen
slipped into their clients’ management contracts and invoices. They also offer tips for
addressing them. Read more »

39. HOA Elections: A Guide to Managing the Election Process at Condo
and Homeowner Associations

In this report you’ll discover tips from our editorial team and experts on HOA gover-
nance and management from across the country on how to plan, properly notice, and
execute an HOA election. These are tips you can begin implementing immediately to
make your elections run more smoothly and withstand challenges from disgruntled
homeowners. Read more »

40. Helping Owners Fund a Special Assessment

Here, we hear how condominium and homeowner association boards crafted creative
financing that helped them pass a special assessments and offer tips for funding your
own special assessment. Read more »
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Your Entire HOA Board Can Benefit with a
Group Membership to HOAleader.com

As a member of HOAleader.com, you can add up to 9 additional members
to your account . . . at no additional cost.

Each board member gets his or her own
username and password, and access to:

e Updates: the latest new laws and court
cases affecting HOAs

e Analysis: Plain-English explanations of
what those developments mean to you

e Advice: Step-by-step guidance on best
practices

® Tools: Checklists, Sample Policies and Forms
e Community: The HOAleader.com discussion forum

It's an unbeatable deal! Start your Group Membership Today.
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